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INTRODUCTION

Rarely are the facts and law in constitutionagéition so straightforward and undisputed.
On the facts, Legislative Defendants do not disphée they intentionally and effectively
gerrymandered the 2016 Plan to entrench a maxin@is81Republican advantage in North
Carolina’s congressional delegation and to predeter the outcome of each and every
congressional election in North Carolina throughuaipcoming 2020 cycle. On the law,
Legislative Defendants do not dispute that, undisrCourt’s decision iICommon Cause v.
Lewis the 2016 Plan violates the North Carolina Coutib’s Free Elections Clause, Equal
Protection Clause, and Freedom of Speech and Asg&itduse.

Other than urging this Court to disregard its owii-page decision of last month,
Legislative Defendants’ only merits argument i tive federal Elections Clause exempts
congressional redistricting plans from state coumsbinal provisions like those at issue here.
This theory conflicts with a half dozen U.S. Supee@Gourt decisions dating back a century. The
U.S. Supreme Court has held over and over agaimtthing in the Elections Clause alters the
requirement that congressional plans comply witpralvisions of a state’s constitution. Nor
does the Elections Clause alter a state courtevigwable authority to invalidate a
congressional plan for violating the state consttu

This Court has authority to grant a preliminaryimgtion to ensure that North
Carolinians are not forced once again to vote stridis that violate their fundamental rights.
The injunction entered by the North Carolina Supgré@ourt inStephenson v. Bartle®55 N.C.
354, 562 S.E.2d 377 (2002), and those entered imgraus other courts in redistricting cases,
refute Legislative Defendants’ contention that @liprinary injunction is “categorically
unavailable” here. LD Opp. 12-15. Plaintiffs seéeketurn to the status quo that existed

immediately before the 2016 Plan was adopted, aad & aspects of the requested injunction



could be construed as altering the status quoCihist has authority to enter a mandatory
preliminary injunction that does just that.

The equities supporting an injunction could hatadymore compelling. Legislative
Defendants give short shrift to the irreparablarhdrat Plaintiffs and millions of other North
Carolina voters would suffer if they must vote onoere in these unconstitutional congressional
districts—districts that have corroded faith in ademacy in this State. And there is time to fix
this. Indeed, the redistricting process in 2014 t&d to the current plan proceeded on a
strikingly similar timeline. The federal districourt inHarris v. McCroryenjoined the 2011
congressional plan in early February 2016, LegisdDefendants adopted the new 2016 Plan
two weeks later, and the primaries were held utfienew plan three and a half months after
that—exactly as would occur here. Not only doésricent precedent belie Legislative
Defendants’ unsubstantiated concerns, but the sgnis from the State Board of Elections
confirm that a new congressional map could be implated in a timely and orderly manner.

Unable to contest the facts or law, Legislative ddefants cynically advocate a political
system under which the political parties engage perpetual battle for “line-drawing power” so
that they can “victim[ize]” each other’s votersdbgh back-and-forth discriminatory “tactics.”
LD Opp. 28. But if this is the “history” of NortBarolina elections, it has not “mitigated” or
“evened out” the “harms of gerrymandering,” but@etated them to the breaking poiid.

The fact that voters dfoth political parties have suffered the harms of ufildwerrymandering
IS more reason to enjoin the practice, not lessted are not pawns in a partisan chess game—
they are citizens who each have inviolable rigimdeaun this state’s constitution.

The Court should grant a preliminary injunctionrbay use of the gerrymandered 2016

Plan and establishing a remedial process to adogtvgplan for use in the 2020 elections.



ARGUMENT
This Court Has Authority To Issue the Requested Praninary Injunction

Legislative Defendants assert that a “preliminajynction is categorically unavailable”
because Plaintiffs purportedly seek to alter thatts quo” by enjoining the 2016 Plan and
establishing a remedial process to adopt a newth&trcomports with the North Carolina
Constitution. LD Opp. 12-15. Legislative Defenttaare wrong on multiple levels.

A. Preliminary Injunctions Are Available in Redistrict ing Cases

Legislative Defendants’ position that preliminamuinctions are unavailable in
redistricting cases like this is foreclosed3tgphenson v. Bartle®55 N.C. 354, 562 S.E.2d 377
(2002). There, the trial court issued judgmenttii@r plaintiffs in February 2002, but “stayed its
order,” meaning that the challenged plans woulceHaeen used in the May 2002 primaries
absent injunctive relief from the appellate cou®85 N.C. at 360, 562 S.E.2d at 382. The
North Carolina Supreme Court entered an injunabioMarch 7, 2002—just two months before
the primaries were set to occur—before briefinglf@merits even concluded. 355 N.C. 281,
282, 561 S.E.2d 888 (2002). This was not a perntanginction, but rather was preliminary,
i.e., pending final resolution of the merits. The Gandered that, “[i]n light of the
extraordinary nature of this case and the exig@fithie circumstances for the legislative
candidates and the citizens of this State, Defetisdae hereby enjoined from conducting
primary elections for the [state Senate and statgskl|, scheduled for 7 May 2002d. The
Court directed: “This injunction shall remain irfedt until further order of this Court.Id.

Legislative Defendants thus are wrong that a pie&iny injunction against use of a
redistricting plan is available only if it wouldwert to an earlier plan that existed before tha pla
being challengedSeel.D Opp. 12. The injunction entered by tBeephensofourt did not
revert to an earlier-in-time plan, but instead emgd use of the then-current plan pending final
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resolution of the merits, and a court-drawn remgulan was ultimately adopted. The state

Supreme Court obviously did not violate state lawssuing such an injunction. Legislative

Defendants do not even mentiStephensom their opposition brief, let alone try to recdac

their narrow view of preliminary injunctive religfith the state Supreme Court’s decision.

Other courts likewise have issued preliminary igjuons in redistricting cases, including

preliminary injunctions ordering adoption of a ndawyful plan. For instance:

In Republican Party of N.C. v. Hyr@841 F. Supp. 722 (E.D.N.C. 1994), the federal
district court preliminarily enjoined North Caraddils method of selecting superior court
judges via statewide elections, on the groundsth®asystem likely constituted an
unlawful political gerrymander. As part of the lprenary injunction, the court ordered
the State Board of Elections to implement a newesydor the upcoming election to
enable superior court candidates to be chosenifidividual districts rather than
statewide.See idat 733-34. The Fourth Circuit affirmed the injtion in large part.

27 F.3d 563, 1994 WL 265955 (4th Cir. June 17, 199%e district court, in granting
the preliminary injunction, emphasized that “thdlminterest requires the furtherance
of the constitutional protections that attach @ ffanchise,” and that “[i]f, upon final
resolution of the merits of this action, plaintiffsevail upon their claim of vote dilution
yet the court has denied them this prophylactiefgblaintiffs will find themselves to
have been effectively disenfranchised for yet agoylear of superior court elections.”
Id. at 732. The district court entered its injunctiba same day the candidate filing
period for judicial primaries was set to begin unithe old systemSee idat 727.

In Arbor Hill Concerned Citizens Neighborhood Assdoiatv. County of Albany281 F.
Supp. 2d 436 (N.D.N.Y. 2003), a Voting Rights Aate, the court entered a preliminary
injunction that not only precluded use of the cormredistricting plan, but also required
the adoption of a new, lawful plan. Specificatlye court “enjoined [local election
officials] from conducting the scheduled 2003 a@tof Albany County legislators
pending adoption by the legislature of a new reditstg plan ... determined to be
compliant with the Voting Rights Act.1d. at 457. The court held that, “despite the
imminency of the November 2003 elections, the puiblierest weighs strongly in favor
of granting plaintiffs’ request for a preliminanyjunction.” 1d. at 456. The court entered
the injunction just three months before the geneleadtion. Id. at 439, 457.

In Johnson v. Miller929 F. Supp. 1529 (S.D. Ga. 1996), a three-jutigfeict court
preliminarily enjoined further use of Georgia’stst&egislative maps and, as part of the
preliminary injunction, adopted and implementededral plans in their stead. The
court-ordered remedial plans included provisionstritts that the legislature had
drafted, plus at least one district that the cdseif amended.See idat 1566. The court
held that, “[c]lonsidering the four factors relevémthe grant of a preliminary injunction,
this case is not even a close one. Preliminaonictjve relief is not only appropriate, but

4



also necessary in order to provide an interim rgnieda serious constitutional violation
affecting the electoral process in the Statlel."at 1560-61. The court added: “No
department of the government ... has a legitimaerést in continuing in effect a
violation of another citizen’s constitutional rightand thus “the harm Plaintiffs would
suffer if we permitted the continued constitutiommllation clearly outweighs any harm
the injunction may cause other parties.” The ceuntered its preliminary injunction six
months before the general election.

In Georgia State Conference of the NAACP v. FayettengdBoard of Commissioners
118 F. Supp. 3d 1338, 1340-41 (N.D. Ga. 2015)cthat preliminarily enjoined use of
an at-large election system for a county boardaofmissioners, instead ordering a
district-based election using a remedial plan aeldpty a court in earlier litigation. The
court rejected the defendants’ arguments that laypnary injunction should not issue
because they had “already expended resources’eaasgumption that the election would
go forward under the at-large system; “the Cowt[d not] justify limiting Plaintiffs’

right to vote because of the BOC'’s past expendsturkl. at 1348. The injunction issued
three weeks before early voting and one month leftaction day.ld. at 1341.

In NAACP-Greensboro Branch v. Guilford County Boardklafctions 858 F. Supp. 2d
516 (M.D.N.C. 2012), the district court prelimidgrenjoined a North Carolina statute
that would have left one district in the Guilford@ty Board of Commissioners without
a representative for two years, and the court elan election to occur in that district.
The court rejected the defendants’ arguments tivainting the preliminary injunction is
not in the public interest because interruptinggagoing election may cause voter
confusion and low voter turnout, needless expearse other widespread injurieslt. at
29. The court held that “Defendants’ various arguta for why a preliminary injunction
would not be in the public interest ... simply setveemphasize why a preliminary
injunction during these early stages of the filpegiod would better serve the public than
waiting until the eve of the electionltd. The court issued the preliminary injunction
even though “Plaintiffs did not file their motioarfa preliminary injunction until
approximately six days before the filing period fioe office of Guilford County
Commissioner was scheduled to opetd’ at 528. Indeed, the court issued the
injunction “one week into the filing period.Id. at 528 n.14.

In City of Greensboro v. Guilford County Board of Eiees 120 F. Supp. 3d 479
(M.D.N.C. 2015), the court issued a preliminaryimgtion precluding enforcement of the
General Assembly’s redistricting plan for the Gdmro City Council. The court
explained that, “[ijn voting cases, restrictionstba right to vote are routinely found to
cause irreparable injury.id. at 489. The Court added: “If the Court doeserder an
injunction, it would mean that the City Council wdie elected in a manner that is
likely to be unconstitutional, to the harm of indival voters. If no injunction is entered
and the plaintiffs ultimately win, the plaintiffsiivhave been deprived of their equal
protection rights during the 2015 election cycléat is not a deprivation that can be
remedied.” Id. at 490. The court entered the preliminary injiorcthree months before
the scheduled primaries and four months beforgémneral electionld. at 484.



Individually and collectively, these cases refutgyislative Defendants’ “categorical”
view that preliminary injunctions are not appropgia redistricting.

B. Plaintiffs Seek to Restore the Status Quo, and a Niaatory Preliminary
Injunction May Alter the Status Quo in Any Event

Beyond ignoring controlling precedent@tephensan_egislative Defendants
mischaracterize North Carolina law and the rehat tPlaintiffs seek.

1. Even if North Carolina law limited preliminamyjunctions to those that return to
the “status quo,” as Legislative Defendants inatityecontend, Plaintiffs seek to return to the
status quo here. While “there is no particular imagthe phrase ‘status quoGeorgia State
Conference of the NAACR18 F. Supp. 3d at 1349 (internal quotation markgted), in the
injunction context, the term generally means “t& Lincontested status between the parties
which preceded the controversy€ague of Women Voters of N.C. v. North Carglifé® F.3d
224, 236 (4th Cir. 2014) (internal quotation maoksitted). The last uncontested status that
preceded the controversy here is the state ofsffamediately before the General Assembly
enacted the 2016 Plan on February 19, 2016. Afpiiat, because the prior plan had been
struck down, there was no plan that the State BofEdections could lawfully enforce, and thus
a lawful plan needed to be adopted. It was Letngdefendants who impermissibly altered the
status quo by instead adopting an unlawful plad,apreliminary injunction properly bars use
of the plan and necessitates a remedial processtablish a new, lawful plan. That is what
should occur here.

2. Even if Plaintiffs sought to alter the status gusome relevant respect, North
Carolina courts may alter the status quo throughdai@ry, as opposed to prohibitory,
preliminary injunctions. Legislative Defendante arrong that fn]either mandatorynor

prohibitory relief is available to alter the stams.” LD Opp. 14. Legislative Defendants quote



the statement iRoberts v. Madison County Realtors Associagt& N.C. 394, 400, 474 S.E.2d
783, 788 (1996), that in “general,” preliminaryungtions are “prohibitory injunction[s]” to
“retain the status quo.” But in the very next seice, the Court stated: “However, we note that
under circumstances which indicate serious irrdgarajury to the petitioner if the injunction is
not granted, no substantial injury to the respondehe injunction is granted, and predictably
good chances of success on the final decree hydtfitoner, a mandatory interlocutory
injunction could properly be issuedlti. The North Carolina Supreme Court thus clearly
explained inRobertsthat, although preliminary injunctions typicallgegorohibitory and preserve
the status quo, mandatory injunctions can “propeelyssued” to alter the status qud.
Legislative Defendants’ cramped definition of a ehaiory injunction—as one that solely
can “restore[] a status quo”—is contrary to precedad the well-settled meaning of the term.
“Mandatory preliminary injunctions do not presetiie status quo.'Wetzel v. Edward$35
F.2d 283, 286 (4th Cir. 1980). Instead, “mandatopynctionsalter the status quo.League of
Women Voters of N.Cr69 F.3d at 236 (emphasis added). For instam¢doyd v. Babb296
N.C. 416, 430, 251 S.E.2d 843, 853 (1979), théc¢aart entered a preliminary injunction
requiring a county board of elections to take ngwecific measures when registering college
students to vote. The North Carolina Supreme Coeid that “[t]his order amounts to a
preliminary mandatory injunction,” and “[o]ur coarhave power to enter such an order,
provided it is supported by the evidencéd: (internal citation omitted)see alsdletra Tech
Tesoro, Inc. v. JAAAT Tech. Servs., LIZ@4 S.E.2d 535, 541 n.3 (N.C. Ct. App. 2016)ifrgpt
that Superior Court entered mandatory preliminajyriction that “forced a business to
segregate its funds ... and forced the businessrduob an accounting and provide the results of

that accounting to the opposing party”).



As Plaintiffs explained in their opening motion, fifoCarolina courts may enter
mandatory preliminary injunctions where plaintiffejuries are “immediate, pressing,
irreparable and clearly establishedrigle v. Stubbins240 N.C. 382, 390, 82 S.E.2d 388, 395
(1954). To the extent aspects of Plaintiffs’ resjad relief are considered mandatory in nature,
Plaintiffs meet this standard for the reasons empthin their opening motion.

3. Regardless of whether Plaintiffs’ requestedefaedi considered prohibitory or
mandatory, this case also falls under the categiocgses outlined iA.E.P. Industries, Inc. v.
McClure, 308 N.C. 393, 302 S.E.2d 754 (1983), where ammry injunction is necessary to
protect the plaintiffs’ rights. IA.E.P, the North Carolina Supreme Court held that “whése
primary ultimate remedy sought is an injunctiongnénthe denial of a preliminary injunction
would serve effectively to foreclose adequate fétiglaintiff; where no ‘legal’ (as opposed to
equitable) remedy will suffice; and where the diecigo grant or deny a preliminary injunction
in effect results in a determination on the meptajntiff has made a showing that the issuance
of a preliminary injunction is necessary for thetpction of its rights.” 308 N.C. at 410, 302
S.E.2d at 764.

Plaintiffs’ requested relief meets all of the aniée First, “the principal relief sought is a
permanent injunction.” 308 N.C. at 408, 302 S.EaR@63. Plaintiffs principally seek a
permanent injunction precluding use of the 201 Riahe 2020 elections. Second, “the denial

of a preliminary injunction would serve effectivety foreclose adequate relief to plaintiff.” 308

! The only aspect of Plaintiffs’ requested reliedttbonceivably could be considered mandatory isehairement
that the State Board of Elections enforce the remlistricting plan that the Court adopts. WhilestBiourt may
afford Legislative Defendants tlopportunityto pass a remedial plan, they will not be compeitedo so, and this
Court will adopt a remedial plan if Legislative Baflants are unable or unwilling to adopt a lawfahp Notably,
the State Board supports a preliminary injunctequiring use of a new, lawful plan in the 2020 &ters. State
Board Resp. 2, 12 (stating that “it would be appiadp for this Court to issue a preliminary injunaot enjoining
further use of the 2016 Plan and ordering a rerhptiia for the 2020 primary and general elections).
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N.C. at 410, 302 S.E.2d at 764. If this Court doaisissue a preliminary injunction and the
2020 primaries go forward under the unconstituti@@.6 Plan, this Court will not be able to
afford “adequate relief’ to Plaintiffs. Third, tleeis no legal remedy that will suffice to remedy
the injuries Plaintiffs will suffer absent an ingtion. And fourth, particularly given that the
relevant facts and law in this case are uncontethexlCourt’s resolution of the preliminary
injunction will in effect result in a determinati@m the merits. Because Plaintiffs meet of each
of the criteria set forth iA.E.P, “the issuance of a preliminary injunction is nesay.” Id.

4. Ultimately, Legislative Defendants’ positionedes form over substance,
ignoring the maxim that a preliminary injunction‘egjuitable in nature.”A.E.P, 308 N.C. at
406, 302 S.E.2d at 762. Courts have “discretiongrant preliminary injunctive relief and
fashion an appropriate remedy as the equities wark&allace Butts Ins. Agency, Inc. v. Runge
68 N.C. App. 196, 198, 314 S.E.2d 293, 295 (1984)deciding whether to issue a preliminary
injunction, “[t]he focus always must be on preventof injury by a proper order, not merely on
preservation of the status qudStenberg v. Cheker Oil C&73 F.2d 921, 925 (6th Cir. 1978).
“If the currently existing status quo itself is smg one of the parties irreparable injury, it is
necessary to alter the situation so as to prewennjury, either by returning to the last
uncontested status quo between the parties, hgshance of a mandatory injunction or by
allowing the parties to take proposed action thatdourt finds will minimize the irreparable
injury.” 1d. (internal citations omitted).

Injunctive relief is necessary here to preventpiarable injury to Plaintiffs and millions
of other North Carolinians. There is no genuirefal or legal dispute that, absent relief, North
Carolinians will be forced to vote in congressiodistricts that violate their constitutional rights

That is not a tolerable outcome.



C. The Court Could Also Expedite Summary Judgment or [2lay the Primaries

While this Court can issue the preliminary injunctrequested by Plaintiffs without
further action, the Court has additional optionsva$i. First, the Court can order expedited
briefing on summary judgment to occur in parall@ghvthe development of a remedial plan
pursuant to a preliminary injunction. Plaintiffgend to move for summary judgment promptly,
potentially as soon as October 28, 2019, whichassarliest date allowed under North Carolina
Rule of Civil Procedure 56(a). Under expedite@fing, the Court could issue its summary
judgment decision before December 15, which idéedline provided by the State Board of
Elections to finalize a remedial plan without mayime primaries. In short, the Court can
(1) grant a preliminary injunction enjoining usetié 2016 Plan and establishing a remedial
process to begin in November; and (2) decide sumdgment before December 15, only
adopting a final remedial plan if the Court grasusnmary judgment to Plaintiffs.

Although Plaintiffs do not believe that this exgedisummary-judgment approach is
necessary in light of the Court’s clear author@tyssue the requested preliminary injunction in
full, it would address all of Legislative Defendgnprofessed concerns about the supposed risk
that this Court would rule against Plaintiffs oe therits after previously granting a preliminary
injunction against use of the 2016 Plan in the pries. SeeLD Opp. 1-2, 23. And contrary to
Legislative Defendants’ repeated statements tligttse “cannot possibly be resolved” before
the 2020 general electiond,, summary judgment can be decided promptly. Thezeno
genuine disputes of material fact, and the officidkeria for the 2016 Plan and Legislative
Defendants’ own public admissions establish thatllan violates the state constitution as a
matter of law unde€Common Cause v. Lewiz019 WL 4569584 (N.C. Super. Sept. 3, 2019).
Tellingly, while Legislative Defendants say thagylwill need to take “depositions” and

“discovery,” LD Opp. 2, they have not served a Erdjscovery request since this case was filed
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last month. Nor do Legislative Defendants idendifgingle issue of material fact that is disputed
and that they purportedly need extensive discotergsolve. There are none.

As another alternative, this Court can simply geaptohibitory injunction against use of
the 2016 Plan in the 2020 primaries, and nothingenad this time. The North Carolina Supreme
Court entered such an injunctionStephensar355 N.C. 281, 561 S.E.2d 888, and this Court
can issue such an injunction even under Legisld@®fendants’ erroneous view of the law of
preliminary injunctions. Under this approach, thse would proceed expeditiously through a
final judgment on the merits and the primaries widbken occur after that date, likely on the
“Second Primary” date that the State Board reseioresther elections so as to minimize costs.
As this Court held i€Common Causéthe Court retains authority and discretion tovethe
primary date” for any office “should doing so be@necessary to provide effective relief in the
case.” 2019 WL 4569584, at *135. There are atle@o recent precedents for moving
primaries in North Carolina—including congressiopamaries—to resolve a constitutional
challenge to a redistricting plan or to develop edral plans.SeeN.C. Sess. Law 2016-2 § 1(b)
(moving 2016 congressional primaries due to fedawatt’s decision iHarris v. McCrory);
Stephenson v. Bartle®857 N.C. 301, 303, 582 S.E.2d 247, 249 (200X dcleing postponement
of all of the State’s primaries in 2002). AgaifaiRtiffs do not believe that this approach is
necessary, as legal authority and sufficient tixiste to develop a remedial plan for use in the
March 2020 primaries. But this alternative pathuldaobviate virtually all of Legislative
Defendants’ arguments against a preliminary injiomct

Il. Plaintiffs Are Likely To Succeed on the Merits

Legislative Defendants do not dispute that, underagal principles announced by this
Court last month ilCommon Cause v. Lewihe 2016 Plan violates North Carolina’s Free

Elections Clause, Equal Protection Clause, anddemeeof Speech and Assembly Clauses.
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Instead, they argue that (Cpmmon Cause interpretation of the state constitutimas wrong;
(2) the Elections Clause of the federal constitubars this Court from invalidating the State’s
congressional redistricting plan under the statesttution; and (3) Plaintiffs lack standing.
Each of those arguments fails for multiple reasons.

A. Legislative Defendants Do Not Dispute That the 201Blan Violates the North
Carolina Constitution Under Common Causev. Lewis

Legislative Defendants do not dispute that, unilessCourt casts aside its decision in
Common CausePlaintiffs will succeed on the merits of theiaichs that the 2016 Plan is an
unconstitutional partisan gerrymander under mdtjlovisions of the state constitution.

Legislative Defendants do not deny that the 2056 Bbught “to predetermine election
outcomes” and was “specifically and systematicd#gign[ed] ... for partisan purposes and a
desire to preserve power,” “to the greatest expessible.” Common Cause€019 WL 4569584,
at *112. They do not deny that the 2016 Plan m@keearly impossible for the will of the
people—should that will be contrary to the willtbé partisan actors drawing the map[]—to be
expressed through their votedd. at *112. They do not deny that the 2016 Plannseéiculous
and intentional “classification of voters basedpantisanship in order to pack and crack them
into districts” with the goal of “denying equal wag power.” Id. at *115. They do not deny that
their “predominant purpose” in drawing the 2016rRPlas to “entrench their party in power by
diluting the votes of citizens favoring their riyadnd that the “lines drawn in fact have the
intended effect by substantially diluting their @sf’ Id. at *114 (alterations and internal
guotation marks omitted).

Legislative Defendants do not deny that they “aradijthe voting histories of every VTD
in North Carolina, identified VTDs that favor Denmmatic candidates, and then singled out the

voters in those VTDs for disfavored treatment bgiirag and cracking them into districts with
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the aim of diluting their votes and, in the caseracked districts, ensuring that these voters are
significantly less likely, in comparison to Repwialn voters, to be able to elect a candidate who
shares their views.'See idat *120. They do not deny that the 2016 Planrhade the votes of
Plaintiffs and other Democratic voters “less effiextand has restricted “the ability of like-
minded people across the State to affiliate inlaipal party and carry out [their] activities and
objects.” See idat *122 (alterations and internal quotation mavkstted). And they do not
deny that under the 2016 Plan, “[fglative terms, Democratic voters ... are far less able to
succeed in electing candidates of their choice thay would be under plans that were not so
carefully crafted,” that the 2016 Plan was crafteth the intent to “target[] Democratic voters
based on their voting histories,” and that thigipan intent “caused” Democratic voters to have
less success at the pollsl. at *123-24.

Legislative Defendants do not deny any of this beeat is undeniable. And these
undisputed facts conclusively establish that thE62@lan violates the state constitution under
Common Cause

Indeed, not only do Legislative Defendants faitlemythat the 2016 Plan violates the
North Carolina Constitution as interpreteddammon Causehey openly concede in their
opposition brief that partisanship “predominate[ut|'drawing the 2016 Plan, and explain that
they made sure the “public record” reflected itsdqmminance. LD Opp. 11. In fact, Legislative
Defendants acknowledge that “their sole focus”ramdng the 2016 Plan was “to create a
stronger field for Republicans statewiddd. at 10-11.

Legislative Defendants argue at length tiammon Causerred in holding that partisan
gerrymandering violates the specified provisionthefNorth Carolina Constitution, LD Opp.

39-45, but they provide no reason for this Coureteerse course from its carefully considered
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357-page opinion issued last month. LegislativeeDa@ants also argue that Plaintiffs’ claims
present non-justiciable political questions undateslaw. Id. at 35. But this Court considered
and rejected the same argumenCammon Cause2019 WL 4569584, at *12%.

B. The Federal Elections Clause Does Not Bar Relief

The U.S. Supreme Court has definitively held ireaes of cases dating back nearly a
century that nothing in the federal Elections Cé&gud.S. Const. art. |, § 4, alters a state court’s
unreviewable authority to invalidate a congresdiomap for violating the state constitution. The
U.S. Supreme Court has repeatedly explained thagregsional redistricting plans must comply
with all aspects of state law, and that federal tetvonly authorizes but encourages state courts
to supervise congressional districting. This lii€ases forecloses Legislative Defendants’
Elections Clause defense. Just last year, theegwgCourt twice declined to stay the
Pennsylvania Supreme Court’s holding that Pennsydv&congressional map violated the state
constitution’s free and equal elections claus&cté)g the same Elections Clause arguments
advanced hereSeeNo. 17A909 (Mar. 19, 2018); No. 17A795 (Feb. 5, @0%ee alsdNo. 17-
1700 (Oct. 29, 2018) (denying certiorari). Theditans Clause argument has only gotten

weaker since, giveRuchds holding that “state courts” can address whetlogigressional plans

2 Legislative Defendants’ attempt to deviate from lagal principles announced@mmon Causgins headlong
into the doctrine of collateral estoppel. Althougk Court need not reach the issue for purposggsmotion,
Legislative Defendants are collaterally estoppedhfichallenging the legal rules articulatedCiommon Cause
Collateral estoppel, or issue preclusion, “appleen the first suit and the second suit involvéedént causes of
action, but involve some of the same factual ocallégsues.”Barrow v. D.A.N. Joint Venture Props. of N.C., LLC
232 N.C. App. 528, 531, 755 S.E.2d 641, 645 (2QaA)phasis omitted). “In this situation, issue prsion
prevents relitigation, in the second suit, of thgdl and factual issues actually and necessariigele in the first
suit.” Id.; accord Doyle v. Doylel76 N.C. App. 547, 549, 626 S.E.2d 845, 849 (2Q0she issues resolved in a
prior action may be either factual issues or légmles.”). All the elements of collateral estopgrel met here. The
doctrine fully applies against government actee® e.g, State v. Summer851 N.C. 620, 626, 528 S.E.2d 17, 22
(2000), and the fact that Legislative Defendantdided their opportunity to appeal the judgmenCmmmon Cause
is irrelevant,Thomas M. Mclinnis & Assocs., Inc. v. H81L8 N.C. 421, 429, 349 S.E.2d 552, 557 (1986).
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violate “state constitution[al]” prohibitions onmpgan gerrymanderingRucho v. Common
Cause 139 S. Ct. 2484, 2507 (2019).

The U.S. Supreme Court first squarely addressedsie inSmiley v. Holm285 U.S.

355 (1932), holding that the Elections Clause am¢srender[] inapplicable the conditions
which attach to the making of state lawsd’ at 365. The clause does not “endow the
Legislature of the state with power to enact lanvany manner other than that in which the
Constitution of the state has provided that lavadldie enacted.ld. at 368. In companion

cases decided the same dayasley the Court reiterated that state courts have aityito

strike down congressional plans for violating “teguirements of the Constitution of the state in
relation to the enactment of lawsKoenig v. Flynn285 U.S. 375, 379 (1932Z¢cordCarroll v.
Becker 285 U.S. 380, 381-82 (1932). Those decisiors etpressly affirmed state courts’
authority to implement a remedial congressionah plhere the prior plan violated the state
constitution. Carroll, 285 U.S. at 381-8XKoenig 285 U.S. at 379.

More recently, ifGrowe v. Emison507 U.S. 25 (1993), the Supreme Court held that
state courts not only have authority to review emdedy congressional plans, but that federal
courts must not interfere with state courts in #rsna. After a Minnesota state court invalidated
the state’s prior congressional map under the ataddederal constitutions, the state court
“adopted final criteria for congressional plans andvided a format for submission of plans in
the event the legislature failed to enact a cansgtibally valid congressional apportionment
plan.” Cotlow v. GroweC8-91-985 (Minn. Special Redistricting Panel Aps, 1992). Two
months later, a federal court enjoined the statetdoom adopting any new plan and adopted its

own remedial planGrowe 507 U.S. at 30-31. The state court subsequegidased a
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provisional remedial plan, subject to the fedanginction. Cotlow; C8-91-985supra But the
federal injunction blocked the state court’s pleont taking effect.

The Supreme Court reversed the federal court’siatjon. Writing for a unanimous
Court, Justice Scalia explained that “[t]he Didtf@ourt erred in not deferring to the state court’s
efforts to redraw Minnesota’s ... federal congresalalistricts.” Growe 507 U.S. at 42. The
Court stated over and over again that federal lathaizes state courts to supervise state
legislatures in drawing congressional maps:

* “The power of the judiciary of a State to requisdid reapportionment or to
formulate a valid redistricting plan has not ongéeb recognized by this Court but
appropriate action by the States in such casebd&sspecifically encouraged.”
507 U.S. at 33 (internal quotation marks omitted).

* “In the reapportionment context, the Court has iregufederal judges to defer
consideration of disputes involving redistrictingpeve the State, through its
legislativeor judicial branch, has begun to address that higbligical task
itself.” Id. (emphasis in original).

» “[T]he Constitution leaves with the States primeggponsibility for
apportionment of their federal congressional aatedegislative districts. We
say once again what has been said on many occaseagportionment is
primarily the duty and responsibility of the Steteough its legislaturer other
body, rather than of a federal court. Absent evidehet¢these state branches will
fail timely to perform that duty, a federal courtish neither affirmatively obstruct
state reapportionment nor permit federal litigatiome used to impede itfd. at
34 (citations and internal quotation marks omitaphasis added).

» “[T]he District Court’s December injunction of seatourt proceedings ... was
clear error.It seems to have been based upon the mistakerthaévederal
judges need defer only to the Minnesota Legislatune not at all to the State’s
courts. Thus, the January 20 deadline the District Cougldished was
described as a deadline for the legislature, igngotie possibility and legitimacy
of state judicial redistricting. And the injunatidatself treated the state court’s
provisional legislative redistricting plan as ‘iffexing’ in the reapportionment
process. But the doctrine Germanaoprefers both state branches to federal courts
as agents of apportionmentld. (emphasis added).

* “The Minnesota [court’s] issuance of its plan (cbhiethed on the legislature’s
failure to enact a constitutionally acceptable ptadanuary), far from being a
federally enjoinable ‘interference,” was precistig sort of state judicial
supervision of redistricting we have encouraged.”
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Following the U.S. Supreme Court’s decisiorGrowe the state court’s remedial plan
governed Minnesota’s 1994 congressional electi@eeMinnesota Redistricting Cases: the
1990s https://www.senate.mn/departments/scr/REDIST/Redsinsum.htm.

Just four years ago, the U.S. Supreme Court hethagNothing in [the Elections]
Clause instructs, nor has this Court ever held,atsate legislature may prescribe regulations on
the time, place, and manner of holding federalt&as in defiance of provisions of the State’s
constitution.” Ariz. State Legislature v. Ariz. Indep. RedistngtiComm’'n 135 S. Ct. 2652,

2673 (2015). The Court affirmed that redistrictmgst be “performed in accordance with the
State’s prescriptions for lawmakingld. at 2668. And the Couréjectedthe notion that the
“Elections Clause renders the State’s represeptatny the sole component of state
government authorized to prescribe regulationsdmgressional redistricting.ld. at 2673
(internal quotation marks and alterations omitted).

There is more. The second part of the Electioasi€d allows Congress “at any time” to
make its own regulations related to congressiogdibtricting, U.S. Const. art. I, § 4, and
Congress has codified the principle that congressidistricting plans are not valid unless they
are adopted “in the manner provided by [state]1la®U.S.C. § 2a(c). Irizona State
Legislature the Supreme Court explained that congressioaalsphre valid under § 2a(c) where
they are “established ... in whatever way [states} heave provided by their constitution and by
their statutes.” 135 S. Ct. at 2669. Converszlglan is invalid under 8§ 2a(c) where it does not
comply with state law, however the state definesdt; see alsBranch v. Smith538 U.S. 254,
273-76 (2003) (plurality op.).

In short, it is well-settled under the Electionsu@®e and federal statutes that all of a

state’s “prescriptions for lawmaking” govern thdiditly of congressional plansAriz. State
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Legislature 135 S. Ct. at 2668. In North Carolina, one ef pnescriptions for lawmaking is
compliance with the North Carolina Constitution,irderpreted by North Carolina’s courts.
Glenn v. Bd. of Educ210 N.C. 525, 187 S.E. 781 (1938hams v. N.C. Dep’t of Nat. & Econ.
Res, 295 N.C. 683, 689-90, 249 S.E.2d 402, 406 (1978).

Recognizing that the U.S. Supreme Court has integrthe Elections Clause to permit
state courts to overturn congressional maps basetbtations of the state constitution,
Legislative Defendants offer a series of unpersgaaiguments attempting to exempt partisan
gerrymandering claims from that clear rule.

Legislative Defendants first contend that this @suauthority over this case is highly
restricted” under the Elections Clause because(bist is “not ‘the Legislature.” LD Opp. 30.
But the U.S. Supreme Court cases just cited defatt reject that proposition. So do basic
principles of separation of powers. The fact thabnstitutional provision, state or federal,
authorizes a political branch to act does not nthaha court’s authority to decide the
constitutionality of that act is “highly restrictédLegislative Defendants rely dmileyto argue
that the word “Legislature” in the Elections Cladsefers undisputedly to the General
Assembly,” LD Opp. 30, but as explain&mileyheld just the opposite. It rejected the lower
court’s holding that the word “Legislature” in tB#ections Clause referred solely to the
“legislative body” of the state, and explained tthett the word refers instead to the “method
which the state has prescribed for legislative #mants,” including the “check]s] in the
legislative process” imposed by the state congiutSmiley 285 U.S. 365, 367-68. Judicial
review of state laws for compliance with the staastitution is one such check in North

Carolina.
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Legislative Defendants also assert that, undeEteetions Clause, only certain types of
state constitutional provisions may restrict cosgi@nal redistricting plans. Specifically, they
contend that a state constitutional provision npusvide sufficiently explicit “guidance” to state
courts, that not all state constitutional provisigmovide such guidance, and that “read[ing]
prohibitions on partisan gerrymandering into pramns that do not provide ‘guidance’™ violates
the Elections Clause. LD Opp. 31. This is nonserfatate laws must comply wid
provisions of the state constitution, full stopnddas the Supreme Court cases cited above make
clear, nothing in the Elections Clause createsxappion to this rule for legislation creating
congressional districts. The Elections Clause doésuthorize a state’s congressional plan to
violate certain state constitutional provisions bot others, based on some purported assessment
of the provisions’ specificity.

And nothing in the federal Elections Clause updhdsule that state courts are in charge
of interpreting state constitutions and in decidivitether partisan gerrymandering violates the
state constitutionSee Ohio ex rel. Davis v. Hildebra241 U.S. 565, 568 (1916) (holding that
the Elections Clause did not render “valid and apee” a congressional map that was contrary
to “the Constitution and laws of the state,” anat tine state court’s “decision below is
conclusive on th[e] subject” of whether the congi@sal map violated state law). The two
decisions Legislative Defendants cite (LD Opp. i82plving the 2000 presidential election did
not even mentiothe Elections Clause. So they certainly did s\di silenticoverrule
longstanding Supreme Court precedent declarinigiitdamental that state courts be left free and
unfettered by [the U.S. Supreme Court] in interipgetheir state constitutions.Minnesota v.

Nat'l Tea Co, 309 U.S. 551, 557 (1940).
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Legislative Defendants argue thlaichosupports their theory that only sufficiently
explicit state constitutional provisions can lipdrtisan gerrymandering of congressional
districts. LD Opp. 30. Buruchodoes no such thing. To the contrary, it confitheg applying
“state constitutions” is the job of “state courtd39 S. Ct. at 2507. Its reference to “guidance”
from state constitutions was not an effort to ingpesme new federal law standard, but rather a
recognition that state courts would interpret statestitutions. AndRuchds citation to
Florida’s Fair Districts Amendment (LD Opp. 32)rno way suggests by negative implication
that other state constitutional provisions are ustigiable or otherwise cannot restrict partisan
gerrymandering.

Legislative Defendants also puzzlingly argue tbhatler the Elections Clause, state
courts may only enforce state constitutional priovis that come from a “source of authority
from alegislativebody or process” that is analogous to Florida’s Bastricts Amendment.

LD Opp. 30-31 (emphasis in original). Florida’srHaistricts Amendment was not

“legislation,” id. at 31; it was a state constitutional provisiorified by Florida voterssee

Brown v. Secretary of State of Florid@68 F.3d 1271, 1272 (11th Cir. 2012), just likertd
Carolina voters ratified each constitutional pravisat issue in this case when they approved the
1971 Constitution.

Legislative Defendants alternatively argue thatjofding partisan gerrymandering
claims nonjusticiable under the federal First andrfeenth AmendmentRuchoimplicitly held
that state equal protection and free speech amandxdg provisions likewise provide no

“guidance” as to partisan gerrymandering and argusticiable. LD Opp. 31. These arguments

3 Legislative Defendants also wrongly argue Rathointerpreted the “Elections Clause ... to foreclasdew of a
partisan-gerrymandering claim.” LD Opp. 32uchoexpressly rejected that argument: “Appellantgssgthat,
through the Elections Clause, the Framers set afédeoral issuesuch as the one before as questions that only
Congress can resolv&Ve do not agreg 139 S. Ct. at 2495 (emphasis added; citatiortted).
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are just disguised challenges to the merits ohRfts’ state-law claims, and have nothing to do
with the federal Elections Claus€ommon Causeesolved in the affirmative the question
whether the “State Constitution provides more gut@athan the federal Constitution” on
partisan gerrymandering. LD Opp. 31. This Coeittilthat “the North Carolina Constitution
provides the ‘standards and guidance’ necessagidoess extreme partisan gerrymandering.”
Common Cause€019 WL 4569584, at *2 (quotirfguchg 139 S. Ct. at 2507). In particular,
moreover, the Court held that the Free Electiormu€s is “one of the clauses that makes the
North Carolina Constitution more detailed and sfiethan the federal Constitution in the
protection of the rights of its citizensCommon Caus€019 WL 4569584, at *109. This is
evident from the history of the Free Elections G&uAs this Court explained, the Free
Elections Clause is based on a similar provisiothénEnglish Bill of Rights that specifically
prohibits the “manipulat[ion]” of elections, “inaling by changing the electorate in different
areas to achieve ‘electoral advantagdd: at *111 (quoting J.R. Jond$ie Revolution of 1688
in England148 (1972)).

Nor couldthe Supreme Court have heldRachothat certain state constitutional
provisions provide “guidance” and thus are jusbtgan state court, but that others are not.
Ruchowas a case about the limitations of Article Ilitbé federal constitution. 139 S. Ct. at
2493-94. But “the constraints of Article Il dotrapply to state courts, and accordingly
the state courts are not bound by the limitatioes case or controversy or other federal rules of
justiciability.” ASARCO Inc. v. Kadisi90 U.S. 605, 617 (1989). Application of jusdlaility
rules in state court “is entirely a matter of state.” Virginia v. Hicks 539 U.S. 113, 120

(2003).
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Intervenor-Applicants also contend that the Elewi€lause bars relief in this csdNot
only are their Elections Clause claims meritlesgHe reasons just stated, they cannot raise an
Elections Clause defense because they are noLéggstature.” Intervenor-Applicants also
misconstrue the caselaw on which they rébgelntervenor-Appls. Opp. 13-19. Perhaps most
egregiously, they do not disclose that the ElestiGtause analysis @mith v. Clark 189 F.

Supp. 2d 548 (S.D. Miss. 2002), was vacated bytlse Supreme CourtSmithhad enjoined a
state-court redistricting plan on the ground thatalated (1) the VRA; and (2) the Elections
Clause. The Supreme Court affirmed the VRA holding“vacate[d]” the “alternative holding
that the [state court] redistricting plan was urst@ational” under the Elections Clause, and
explained that it was “not to be regarded as ...ihgidshould the state court impose a new plan
that complied with the VRABranch 538 U.S. at 265-66 (majority op.).

C. All Plaintiffs Have Standing

In Common Causehis Court held that individual voters have siagdo bring partisan
gerrymandering claims if they “live in ... distridisat are outliers in partisan composition
relative to the districts in which they live undar. Chen’s nonpartisan simulated plans.” 2019
WL 4569584, at *107. For purposes of North Cakbanding law, such plaintiffs have a
“personal stake in the outcome of the controverglyaspecific harm directly attributable to the
partisan gerrymandering of the district in whickyheside.ld. Such plaintiffs had standing to
challenge their individual districts as well asitlentire county groupings, the Court held,
“because the manner in which one district is dramthin a county grouping is tied to the

drawing of some, and possibly all, of the othetrdits within that same grouping.fd. at *108.

4 As explained in Plaintiffs’ October 22 motion tinilee and separate opposition to the interventiation, the
Court should deny intervention and disregard Irgeov-Applicants’ opposition for multiple reasons.
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Applying this standard here, all fourteen Plaistifiere have demonstrated a likelihood of
standing to challenge their individual districtglahe 2016 Plan as a whole. All fourteen
Plaintiffs live in districts that are “outliers partisan composition relative to the districts in
which they live under Dr. Chen’s nonpartisan sirtedgplans, Common Cause€019 WL
4569584, at *107, and the manner in which one asglonal district is drawn necessarily
affects the drawing of all twelve other districtSor standing purposes, a single congressional
plan is functionally equivalent to a county groupin a state House or Senate plan.

Legislative Defendants (and Intervenor-Applicasig)ply ignore this Court’s holding in
Common Causeresenting arguments that this Court squareictegl. Legislative Defendants
divide Plaintiffs into four categories, but thetasding arguments as to each group fall flat.
First, Legislative Defendants recognize that sairRiffs (Harper, Rumph, Quick, Cohen, Dunn,
and Brown) live in Republican-leaning districts enthe 2016 Plan but would live in
Democratic-leaning districts under the vast mayooit Dr. Chen’s simulations. LD Opp. 3§ee
Chen 9/30/19 Decl. at 8. Legislative Defendantgead that these Plaintiffs lack standing
because “American law and democratic traditionyomesthat a person is represented by the
person’s designated representative.” LD Opp.B8s Court obviously rejected such an
argument in finding standing fommon Causelndeed, Legislative Defendants’ position would
mean that no voter ever has standing to bring edigtricting-related challenge. Legislative
Defendants’ assertion that one of these six Pfantavid Dwight Brown, lives in a district that
is “not a partisan outlier,id., is false. Brown'’s district is a 91.7% outliseeChen 9/30/19
Decl. at 8, which this Court found sufficient@ommon Causi holding that Kathleen Barnes

had standing to challenge her state Senate diatretgrouping.See2019 WL 4569584, at *79
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(showing Barnes to be a 91.4% outlier). All siriRtiffs have demonstrated a strong likelihood
of establishing standing due to the cracking of Deratic voters in their districts.

The same is true for Plaintiffs Crews, Peters, §d@arnes, and Rush. Legislative
Defendants contend that these Plaintiffs who liv&epublican-leaning districts lack standing
because, under the specific statewide electiondthaChen used, they would still live in
Republican-leaning districts under Dr. Chen’s malpBs. Opp. 38. But three of these Plaintiffs
(Peters, Gates, and Barnes) would live in disttlzas are far more competitive under Dr. Chen’s
maps, and all five Plaintiffs would live in distrgcthat would have markedly different partisan
compositions but-for the intentional cracking ofrmcratic voters in their districts to dilute their
voting power. SeeChen 9/30/19 Decl. at 8. This Court’s holdingCimmmon Causagain is
dispositive; the Court found that Rosalyn Sloan &tephen Douglas McGrigor had standing in
Common Causend the composition of those individuals’ digsicelative to Dr. Chen’s maps
was materially identical to that of these five Ridfs. See2019 WL 4569584, at *79 (showing
McGrigor’s results comparable to Peters, Gates,Bardes here, and Sloan’s results comparable
to Crews and Rush here). Legislative Defendasts @dntend that Rush and Crews live in
districts that are not “partisan outliers,” LD O@8&, but Crews lives in a district that is a 93.5%
outlier in Set 1 and a 98.9% outlier in Set 2, Rugh lives in a district that is an 86% and 90.4%
outlier in Set 1 and 2. Both are sufficient toaddish standing under this Court’s holding in
Common Causwith respect to Kathleen BarneSee2019 WL 4569584, at *79.

As for the Plaintiffs who live in packed Democratlistricts, Legislative Defendants
argue that Plaintiff Balla has “suffered no harngthuse he would still live in a Democratic-
leaning district under Dr. Chen’s plans, albeit@chless lopsided one. LD Opp. 38eChen

9/30/19 Decl. at 8. This Court rejected any sugument inCommon Causi holding that
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Joshua Perry Brown and David Dwight Brown had stantb challenge their packed state
House districts.See2019 WL 4569584, at *79. Andommon Causaside, Legislative
Defendants fundamentally misapprehend the natutieeahjury suffered by Plaintiffs who live
in packed districts. Plaintiffs such as Balla sufhjury because Legislative Defendants have
intentionally diluted their votes by placing themdistricts with overwhelming Democratic
majorities, causing their vote “to carry less weitftan it would carry in another, hypothetical
district.” Gill v. Whitford 138 S. Ct. 1916, 1931 (2018). This Court camasslthis injury by
undoing the intentional vote dilution, regardlessvbether Balla’s resulting district is
Democratic- or Republican-leaning.

For that same reason, the remaining two Plainufis live in packed districts (Oseroff
and Brien) have demonstrated a strong likelihoostafiding. Legislative Defendants assert that
“[t]heir claim of injury can only concern the letasure as a whole,” LD Opp. 38, but that is not
so—these Plaintiffs suffer injury from being packeith other Democratic voters in their
individual districts. Legislative Defendants agmtend that these Plaintiffs lack standing
because they would live in Republican-leaning aittrin some of Dr. Chen’s simulations, but
that argument ignores the nature of injury andisdclosed byCommon Causevhich found that
identically situated individuals such as Paula @hap, Electa Person, and Derrick Miller had
standing to challenge their state House districtsgroupings.Compare2019 WL 4569584, at
*79 with Chen 9/30/19 Decl. at 8.

[1. The Equities Support a Preliminary Injunction

Absent a preliminary injunction, Plaintiffs and ettDemocratic voters will suffer severe
irreparable harm by being forced once again to wotenconstitutional election districts. This
harm to millions of North Carolina voters outweigdisy conceivable interest of politicians,

candidates, and political parties in preservingdineent gerrymandered districts. Contrary to
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Legislative Defendants’ unsubstantiated concerosiigfthaos” and “confusion,” the record
shows that the 2020 elections can be properly adtaned under a remedial map without
moving the March 2020 primaries, and alternativhl Court can move the March 2020
primaries. Contrary to the accusations of deldginBffs reasonably brought this action barely
three months after the U.S. Supreme Court resahedederal litigation challenging the 2016
Plan, and less than a month after this Cou@ommon Cause v. Levheld that extreme
partisan gerrymandering violates the North Caro@oastitution. The equities are with the
voters, not the politicians.

A. Plaintiffs Face Severe Irreparable Harm Absent a Peliminary Injunction

Legislative Defendants do not dispute that violatine fundamental rights of voters
under the North Carolina Constitution causes “imiaiegl pressing, [and] irreparable” harm,
sufficient to support both a prohibitory and maaatinjunction. Auto. Dealer Res15 N.C.
App. at 639, 190 S.E.2d at 732. Nor do Legislaidegendants dispute that, under the Court’s
decision inCommon Causeconducting the 2020 elections under the gerryreeaati2016 Plan
would violate the fundamental rights of millionsdrth Carolina voters to cast their ballots in
free and fair electionsSeeMot. 46. Legislative Defendants also do not dispiat “[t]he risk
of harm is particularly acute where Plaintiffs astler North Carolina voters have already cast
their ballots under unconstitutional district plangvery election this decadeCommon Cause
2019 WL 4569584, at *134 (internal quotation maokstted). The equities strongly support a
preliminary injunction for these reasons alone.

Legislative Defendants’ cavalier assertion thath&emn here is “not severe,” LD Opp. 26
(internal quotation marks omitted), ignores thevigyeof the constitutional rights at stake. As
the Court explained ifommon Causehe “constitutional guarantee” that “all elecsomust be

conducted freely and honestly” is “a fundamenigitiof North Carolina citizens, a compelling
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governmental interest, and a cornerstone of ouodeatic form of government.” 2019 WL
4569584, at *2, *110. Partisan gerrymandering,Gbert stated, “unconstitutionally deprive[s]
every citizen of the right to elections ... conducteely and honestly to ascertain, fairly and
truthfully, the will of the People.d. at *3. And, as Plaintiffs have explained, the @®lan

may be the most brazen and extreme partisan gendenan American history. Never before
have state legislators so candidly admitted they #ought to predetermine the outcome of
elections to maximize their own party’'s advanta§eeMot. 4-10. This Court has already noted
that the 2016 Plan was “drawn with the intent tximéze partisan advantage and, in fact,
achieved [its] intended partisan effect€€ommon Cause€2019 WL 4569584, at *108. Both the
partisan intent and partisan effects of the 2056 Bh voters are severe in the extreme.

In a further attempt to minimize the harm here, iklagive Defendants assert that
Plaintiffs “voluntarily voted in [the current districts] for two, if ndiree, elections.” LD Opp. 29
(emphasis added). That dismissive statement baaaiants a response. Plaintiffs have voted
in every recent congressional election becausedreegitizens who care deeply about the future
of this country and the issues of the day. Buteleas nothing “voluntary” about Plaintiffs’
voting in districts that were manipulated to diltiteir votes. And there is no requirement that a
voter sit out an election in order to object toeargmandered redistricting plan or other
unconstitutional election law.

Legislatively Defendants simply refuse to grappléhwhe serious harm that Plaintiffs
and other voters would suffer if the 2020 electiprsceed under the unconstitutional 2016 Plan.
“Preliminary injunctive relief is not only appropte, but also necessary in order to provide an
interim remedy for a serious constitutional viadatiaffecting the electoral process in the State.”

Johnson 929 F. Supp. at 1560-61. “If the Court doeserder an injunction, it would mean that
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the [Members of Congress] would be elected in ameathat is likely to be unconstitutional,”
City of Greensborol120 F. Supp. 3d at 490, and “plaintiffs will fildemselves to have been
effectively disenfranchised for yet another yeafcohgressional] elections.Hunt, 841 F.

Supp. at 732. “That is not a deprivation that bamemedied.”ld. And here, it is not just
“likely” that running the election under the 201&Pwill violate voters’ constitutional rights; it
is a near-guarantee given Legislative Defendaiftstive concession that the plan violates the
North Carolina Constitution und€ommon Cause

B. The Rights of Voters Trump the Interests of Politicans and Political Parties

In comparison to the severe irreparable harm tbomd of voters, Legislative
Defendants express concern that implementing adia@ap for the 2020 elections will cause
“problems for candidates, parties, and electiotiggpants.” LD Opp. 22. They say that a new
map may require adjustments to candidates’ “fuisitigi and “strategic strategy.” and the
various “affairs” of “political parties” such assagning delegates and choosing leadéds at
22-23. But it is well established that no poliiej candidate, or political party has any
cognizable interest, much less an enforceable lagjatl in preserving gerrymandered districts.

The unanimous three-judge panel opinio©orman v. Torres287 F. Supp. 3d 558
(M.D. Pa. 2018), is instructive. There, a groufRepublican congressmen filed a lawsuit in
federal court challenging Pennsylvania’s implemgaiteof a new congressional plan after the
state supreme court struck down the prior plan parisan gerrymander in violation of the state
constitution. In holding that the congressmen datc&tanding to bring the case, the panel held
that “a legislator has no legally cognizable inseiia the composition of the district he or she
represents.”ld. at 569. Citing prior precedent and the “corenpiple of republican government
... that the voters should choose their represemstinvot the other way around,” the court

explained that “elected officials suffer no coghiteainjury when their district boundaries are
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adjusted.”Id. at 569-70 (quotind\riz. State Legislatutel35 S. Ct. at 2677). The U.S. Supreme
Court recently applied this same principle in hoddthat the Virginia House of Delegates lacked
standing to appeal court-ordered changes to the'stagislative districtsSeeVa. House of
Delegates v. Bethune-Hill39 S. Ct. 1945 (2019). The Supreme Court regettie argument

that the House suffered a cognizable injury frorteptial changes in the composition of its
membership, because the House is “a representaityecomposed of members chosen by the
people.” Id. at 1955see alsdMloore v. U.S. House of Representativé3 F.2d 946, 959 (D.C.
Cir. 1984) (Scalia, J., concurring) (“In my view afiicers of the United States . . . exercise their
governmental powers as personal prerogatives inlwthiey have a judicially cognizable private
interest.”).

Likewise here, no politician, candidate, or poéliparty has any “right” to maintain
districts that were gerrymandered to predeternhiieeoutcome of North Carolina’s congressional
elections. Nor do these actors have a cognizatdeeist because they have expended resources
tied to the unconstitutional 2016 Plan. And evighese actors did have a legitimate interest in
protecting those financial expenditures, “the Caartnot justify limiting Plaintiffs’ right to vote
because of the [political actors’] past expend#uréseorgia State Conf. of NAACP18 F.

Supp. 3d at 1341. Finally, any conceivable inteoésandidates and parties in having more
advance notice of the district lines is heavilyweeighed by the fundamental constitutional rights
of voters to cast their ballots in free and faeotions.

C. Relief Can Be Granted and a New Map Implemented fothe 2020 Elections

Legislative Defendants claim that it is “too late”implement a new, fair map for the
2020 elections, and that such a “late change[]”ldv/@ause “chaos” and “confusion” in those
elections. LD Opp. 1, 16-22 (citinopter alia, Purcell v. Gonzales49 U.S. 1 (2006)).

According to Legislative Defendants, this Court haschoice but to force North Carolina voters

29



once again to vote in unconstitutional district$iat is wrong both factually and legally. The
March 2020 primaries are still four-and-a-half nieaway, which leaves ample time to decide
Plaintiffs’ preliminary injunction motion and, if is granted, conduct a remedial process.

Importantly, Legislative Defendants’ unsubstantiatencerns about “chaos” and
“confusion” are not shared by the State Board et&bns and its membelis., the state
officials actually empowered and entrusted to aisten the State’s elections. The State Board
Defendants, rather, submitted a bsapportingPlaintiffs’ motion for a preliminary injunction.
They stated that “#vould be appropriatdor this Court to issue a preliminary injunction”
enjoining further use of the 2016 Plan and ordeamgmedial plan for the 2020 primary and
general electionsSeeState Board Resp. 2, 12 (emphasis added). AStHte Board Defendants
explained, with a five-day adjustment to the dewdfor distributing absentee ballots that either
the State Board or the Court can order, the StasedBcan “properly administer the 2020
primary elections in March 2020 as scheduled” s las a remedial plan is finalized by
December 15, 2019d. at 2;see alsad. at 11.

The sworn affidavit of the State Board’'s Executidesctor comprehensively refutes
Legislative Defendants’ specific objections to meding on this schedul&eeAff. of Karen
Brinson Bell (“Bell Aff.”).> Legislative Defendants note the need for “leatirive for
geocoding districts, printing ballots, and otheengglministering the election,” LD Opp. 20, but
the affidavit addresses “geocoding,” “ballot pregteam,” and other required steps, Bell Aff. 1

3-9. After considering all of these issues, theté&SBoard’s Executive Director concludes that

5 Legislative Defendants note that the Executivee@r’s affidavit was submitted Bommon Cause v. Levasd
“concern[ed] only state elections.” LD Opp. 20.nBut the State Board Defendants have explaingid ftihe
information about the timing and administratioretections in 2020 applies to congressional digtiitthe same
way as it does to state legislative districts.at&Board Resp. 11 n.2.
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the March 2020 elections can be properly admirastewithout delay, so long as the remedial
map is complete by December 16l § 10.

Legislative Defendants assert, incorrectly, thaintidates must file to rusy noon on
Monday, December 2, 2019.” LD Opp. 20 (citing NG&n. Stat. 8§ 163A-974) (emphasis
added). This misstates the deadline. As the Biaded’'s Executive Director attested, “[flor the
2020 primary elections, candidate filing ... occuesireen noon on December 2, 2019, and noon
on December 20, 2019.” Bell Aff. 1 6 (citing N.Gen. Stat. § 163.106.2(a)). In other words,
candidate filingoeginson December 2, and it does motduntil December 20. Further, the
Court could adjust the December 20 deadline tanaltmre time for candidate filing, since
candidate filing can occur concurrently with geadogd Seed. 7.

Indeed, the State Board Defendants indicate tlistlitedenial of a preliminary
injunction that would harm the orderly administoatiof elections by injecting confusion and
uncertainty. As the State Board Defendants exp&bsent expeditious relief from the Court, the
State Board will be put to a Hobson’s choice “betwegiolating the General Assembly’s
enactment of the congressional districting plan poskibly violating North Carolina voters’
rights to free elections, equal protection, ane gpeech, as interpreteddommon Causé
State Board Resp. 18ee alsad. at 11-12.

The State Board’s deadline of December 15 for aed#ah map is still seven-and-a-half
weeks away. Legislative Defendants do not corhegtthe General Assembly could create and
enact a remedial map “in a matter of days,” LD Oih.and the recent remedial redistricting in
Common Causproves that it could. Legislative Defendants cusly assert, without
elaboration, that they “might choose not to do dd.” It is not apparent why Legislative

Defendants would forego an opportunity to redisthemselves. But if the General Assembly
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does decline to adopt a new plan, then this Colilirhave more time to develop its own
remedial plan with the assistance of a court-agpdineferee.

The timeline under which the 2016 Plan itself wdsped squarely rebuts Legislative
Defendants’ contention that it is “too late” to ilement a remedial plan for the 2020 elections.
In Harris v. McCrory, the district court enjoined North Carolina’s 2Gddingressional plan on
February 5, 2016, just seven weeks before the eakktarch 20 candidate filing deadline and
barely four months before the eventual June 7 pr@sa The General Assembly then enacted
the 2016 Plan on February 19, just two weeks #fieecourt’s decision invalidating the prior
plan and three and a half months before the presavere held. This timeline for a decision and
remedial redistricting process is materially intigtiishable from the schedule Plaintiffs seek
here. If the Court issues an injunction and a ceatg@lan is approved by the end of November,
there will likewise be over three months until gr@naries.

Similarly, in Stephenson v. Bartlethe trial court adopted remedial state housessate
senate plans on May 31, 2002, just over three nsdmefore the eventual September 10, 2002
primaries. And irLeague of Women Voters of Pennsylvania v. CommadtivegaPennsylvania
178 A.3d 737, 741 (Pa. 2018), after invalidating $hate’s congressional map as an
unconstitutional partisan gerrymander, the Penasy&/Supreme Court adopted its own
remedial map just three months before the congneakprimaries were held.

Legislative Defendants’ reliance &ender County v. Bartlet861 N.C. 491, 649 S.E.2d
364 (2007), is misplaced. There, the North Caso8uipreme Court declined to order a remedial
redraw ofonechallenged state House district because the GeAssaimbly was then “in recess
and [was] not scheduled to reconvene until 13 M2G882 after the closing of the period for filing

for elective office in 2008.” 361 N.C. at 511, 68%.2d at 376. In addition, the Court noted
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that the underlying constitutional violation wased on the General Assembly’s good-faith but
mistaken understanding of the Voting Rights Acl d@ntrast here, Legislative Defendants
brazenly gerrymandered the 2016 Plan to maximizgiRée&ean advantage, and the General
Assembly is in session to commence a remedialtreafieg process immediately.

The other cases cited by Legislative Defendantsnaggposite for a multitude of reasons.
SeelD Opp. 18. In one case, the district court ditligsue its preliminary injunction decision
until just two weeks before the commencement oflickte filing, and in any event the court
found that the plaintiffs had not established disent likelihood of success on the merits.
Dean v. Leakes50 F. Supp. 2d 594, 605 (E.D.N.C. 2008). Intlamocase, the Fifth Circuit
reversed dederalpreliminary injunction against use of Louisianaeslistricting scheme for a
judicial election based on principles of federaksin “staunch admonition” by the Fifth Circuit
against “intervention by the federal courts inestalections.”Chisom v. RoemgeB53 F.2d 1186,
1189 (5th Cir. 1988). IMaryland Citizens for a Representative General Addg v. Governor
of Maryland 429 F.2d 606 (4th Cir. 1970), the federal cotgjscted a challenge to a Maryland
redistricting plan in large part because the plaaxd‘been upheld [four years earlier] by the
highest Maryland court”; “the continued validity thlat decision had not been questioned in
court prior to the adjournment of the last sessibtine legislature”; and the plaintiffs’ claims
“turn[ed] on legal questions, the answers to wifweére] not clearly or determinatively
established.”ld. at 609-10. This case is wholly different: Leglisla Defendants have been on
constant notice that the 2016 Plan is an uncotistial partisan gerrymander; the General
Assembly is in session now to enact a proposeddianmap if it so chooses; and this Court’s

decision inCommon Cause v. Lewgsnclusively answers the legal questions in tagec
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Notably, in several of the cases Legislative Deésnd cite, courts withheld more
intrusive judicial relief because the state ledgigla at issue had demonstrated good-faith efforts
to establish lawful redistricting plans. The Fou@ircuit inMaryland Citizenshighlighted the
state legislature’s “demonstrated purpose to aehgegonstitutional apportionment,” concluding
that these pure intentions deserved “immunity” framegal challenge in close proximity to the
next election.ld. at 610. The district court iklahr v. Williams 313 F. Supp. 148, 152-53 (D.
Ariz. 1970), denied a preliminary injunction whétke failure to have presently for Arizona a
valid and effective plan for redistricting and rpaptionment is [not] the result of obduracy on
the part of the present Legislature,” but rathetdes outside of its control. And Kilgarlin v.
Martin, 252 F. Supp. 404, 446 (S.D. Tex. 1966), the cdenied relief based on “demonstrated
Legislative willingness to enact a valid legislat@pportionment law for the State of Texas.”

Legislative Defendants have demonstrated no sirfplampose” or even “willingness” to
draw lawful election districts. To the contrargdislative Defendants have gerrymandered
North Carolina’s congressional and state legistathaps over and over again this decade,
without apparent remorse.

D. Plaintiffs Did Not Delay in Bringing This Case

Legislative Defendants assert that Plaintiffs’ saggd “delay in bringing this case”
precludes preliminary injunctive relief. LD Oppt;2ee id.at 1, 2. But Plaintiffs reasonably
brought this case barely three months after thelasion of theRuchocase, and less than one
month after this Court’s decision @ommon Cause v. Lewi#\s Legislative Defendants know,
for nearly three years following enactment of tO&@ Plan, other plaintiffs were actively
challenging the plan as an unconstitutional pantg@rymander in federal courgee Rucho
139 S. Ct. at 2491-92. For nearly half of thisigpe—from January 2018 through June 2019—

the 2016 Plan was on-again-off-again, as the cagegonged between the federal district court
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and the U.S. Supreme Court through a series afigtipns, stays, and vacaturSee idat 2492-
93. Nothing required Plaintiffs to challenge ti4& Plan in state court during this period.
Indeed, if Plaintiffs had challenged the 2016 Riastate court before tiieuchocase concluded
on June 27, 2019, Legislative Defendants almosaicdy would have moved to stay the state-
court proceedings based on the ongoing federghtion, and such a stay might well have been
granted. For this reason, Plaintiffs could notlleimge the 2016 Plan in their November 13,
2018 complaint ilCommon Cause v. Lewi®oing so would have risked a stay of the entire
case, and almost surely would have resulted iayaddtthe challenge to the congressional plan.
Plaintiffs thus could not have brought this case2016, 2017, [or] 2018.” LD Opp. 24.

Legislative Defendants further contend that Pléfsytould have brought this case “in
June 2019,” apparently within one business day #feRuchodecision was issued on June 27.
Even if that were so, it would not have made sdmislaintiffs to bring a state constitutional
challenge to the 2016 Congressional Plan beforem-hie midst of—the trial ifCommon Cause
v. Lewis Again, Legislative Defendants surely would haweight a stay of a newly filed lawsuit
raising the same legal questions that this Cousttiwan considering iBommon Causeln these
circumstances, it was entirely reasonable for Bfarto bring this case promptly after this Court
issued its judgment i@ommon Causand Legislative Defendants announced they would no
appeal. At that point, the relevant legal prinegplere established, and no other litigation was
ongoing that would impede prompt resolution of¢l@ms here.

In Benisek v. Lamond38 S. Ct. 1942 (2018), cited by Legislative Delients (at 25),
the U.S. Supreme Court rejected a preliminary icfiom because the plaintiffs “did not move
for a preliminary injunction ... untsix years and three general elections, after [Maryland’s]

2011 map was adopted, amer three years after the plaintiffs’ first comipiawas filed” 1d. at
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1944 (emphases added). By contrast, here, Piaimidved for a preliminary injunctioone
business dagwtfter filing their Verified Complaint. Nor do@&snisels reliance on “orderly
elections” or “legal uncertainty” undercut the Isafair a preliminary injunction here. 138 S. Ct.
at 1945;seelL.D Opp. 25. As discussed above, the State BoaEleuttions has confirmed that
the March 2020 primaries can be administered phppsithout any need for delay, so long as
the State Board receives the final new map by Déeerh5, 2019. And this Court’s decision in
Common Cause v. Lewadiminates any conceivable legal “uncertainty” atopartisan
gerrymandering generally in North Carolina or thd@ Plan specifically—the 2016 Plan
violates the North Carolina Constitution un@@mmon Causelegislative Defendants note that
“the North Carolina Supreme Court has not apprdtedtheory,” Opp. 25, but that is solely
because Legislative Defendants themselves dedilmadpeal this Court’s judgment.

Legislative Defendants suggest that the Court shoot bother ordering a fair map now
because North Carolina will redraw its congresdialmsricts after the 2020 census anyway. LD
Opp. 23-24. This is a dim view of the voting riglaif the citizens whom Legislative Defendants
were elected to represent, and this Court shouléexept such cynicism. Any unconstitutional
election that infringes on voting rights is one toany. And, although there is only one more
election cycle before the next redistricting in 20éhuch remains at stake. The 117th United
States Congress, which will be elected in Noven2®0, will decide issues of extraordinary
importance to every North Carolinian and indeedgyenerican.

Lastly, Legislative Defendants’ assertion that gexandering the 2016 Plan for partisan
gain was “necessary” to avoid allegations of rag&rymanderingseeLD Opp. 10-11, 26-27, is
a non sequitur. After the prior 2011 plan was liskzded as an unconstitutional racial

gerrymander, Legislative Defendants could and shballe drawn a remedial plan that did not
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discriminate against either African American voteremocratic voters. If Legislative
Defendants wanted to avoid allegations that thenyewdescriminating against African American
voters, they could have simply not discriminatediagt African American voters. They did not
need to discriminate against Democrats to accomfhis goal. Even more absurd is Legislative
Defendants’ suggestion that Plaintiffs’ “own lawgesomehow encouraged Legislative
Defendants to gerrymander the 2016 Plan for Repaublgain by bringing racial gerrymandering
lawsuits. LD Opp. 26. Legislative Defendants’i@es were theirs and theirs alone.

CONCLUSION

For the reasons stated above and in Plaintiffshoygememorandum of law, the Court

should enter the requested Preliminary Injunction.
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